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JAMES W. GOOD VS. JOHN L. SHANLEY 


1 


a 


Supreme Court of the District of Columbia 


John L. Shanley, plaintiff 
vs. 

Dwight F. Davis, Secretary of War, defendant 


Equity jNo. 40426 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the! District of 
Columbia, at the city of Washington, in said District 4t the times 
hereinafter mentioned, the following papers were filejl and pro¬ 
ceedings had, in the above-entitled cause, to wit: j 


1 Bill of complaint 

Filed Feb. 9, 1929 j 

In the Supreme Court of the District of Columbia 

John L. Shanley, plaintiff 

vs. Equity! No. 49426 

Dwight F. Davis, Secretary of War. defendant 

' i 

The plaintiff, John L. Shanley, respectfully shows to the court: 

1. He is a citizen of the United States, a captain in the Quarter¬ 
master Corps, United States Army; that he is stationed ^t the War 
Department and resides in the District of Columbia. 

The defendant, Dwight F. Davis, is a citizen of the United States, 
is Secretary of War, and resides in the District of Colunibia. 

2. The plaintiff is now and ever since July 1st, 1920, has been a 
captain in the Quartermaster Corps, United States Army, which 
office he now holds, and that he has actively and faithfully dis¬ 
charged his duties as an officer of the Armv continuously and 
throughout his service. As such officer of the Army he has been 
and is entitled by law to be paid and to receive certain pay and 
allowances provided by acts of Congress and during the entire period 
of his service as an officer his pay and allowances have be^n paid to 

him up to and including October 31, 1925, payments having 

2 been regularly made on or shortly after the last day of each 
month. 

The plaintiff in the years 1923-24 was on duty as commissary 
officer at Fort Slocum, New York, and as such was in 'charge of 
and accountable for large quantities of commissary stores' property 
of the United States, that in the year 1925 some question >vas raised 
as to an alleged shortage in said property, and a surveying officer 
after investigation reported and recommended that plaintiff should 
not be held responsible, which report and recommendation were on 
July 30, 1925. approved by the commanding officer at Foift Slocum, 
and thereafter an officer of the Inspector General’s Department re¬ 
ported and recommended that plaintiff be held responsible for a 
shortage in said commissary stores in the sum of $1,908,17. i By letter 
dated November 6, 1925, from the Chief of Finance, United States 
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Army, plaintiff was informed that the defendant, acting upon the 
recommendation ,of tlie Inspector General, directed that plaintiff's 
pay be stopped in the amount of $1,908.17 to cover said alleged short¬ 
age in said commissary stores, and that said stoppage be collected at 
the rate of $75 per month, which rate was later changed to $50 per 
month. Accordingly and in compliance with said order of stoppage 
$50 per month has been withheld from the pay of plaintiff from and 
including the month of November, 1925. up to and including the 
month of January. 1929, making a total or $1,950 withheld from 
plaintiff’s pay by reason of the said order of the said defendant 
Davis. Secretary of War, and in accordance with the said order the 
balance of $18.17 will be withheld unless restrained and enjoined 
from plaintiff’s pay and allowances for the current month of Febru¬ 
ary. 1929. 

3 Plaintiff denies anv liabilitv whatever on account of said 
alleged shortage or by reason of said stoppage order: he is 

advised that he is entitled to receive his full pay and allowances as 

provided and appropriated by Congress: that the defendant. Dwight 

F. Davis. Secretarv of War. has not the right to withhold or to direct 

• * 

the withholding of his pay and allowances as an officer of the Army 
or any part thereof, or to set off any part thereof against the said 
alleged shortage of stores: that the defendant was and is without 
right or authoritv to order or direct anv finance or disbursing officer 
to withhold plaintiffs pay and allowances or any part thereof, or in 
any manner to interfere with the prompt payment thereof, and that 
the action of the said defendant in ordering the said stoppage of his 
pay as aforesaid was an unlawful invasion of the rights of the 
plaintiff, resulting in irreparable injury to him. against which he has 
no adequate and complete remedy save and except in a court of 
equity. 

Wherefore, the premises considered, the plaintiff prays as follows: 

1. That the process of this court issue to the defendant requiring 
him to appear and answer this bill. 

2. That the defendant. Dwight F. Davis, be restrained and en¬ 
joined pendente littf and permanently upon the final hearing of this 

cause from and against anv and all interference with anv finance or 

» • 

disbursing officer of the United States Army to prevent the payment 
to the plaintiff of the sum of $1,950 due and unpaid to the plaintiff 
on January 31. 1929. on account of his pay and allowances as a 
captain in tlie United States Army, and from causing the 

4 withholding bv anv finance or disbursing officer of the United 
States Army of any part of plaintiff's pay and allowances for 

the purpose of covering said alleged shortage of commissary stores 
in the amount of $1.95,s.17 and that the defendant be enjoined and 
commanded to pay to the plaintiff the said sum of $1,950 and any 
and all sums withheld from plaintiff’s pay and allowances by reason 
of said order of stoppage and to continue to pay or cause to be paid 
to the plaintiff his regular pay and allowances in the usual and 
customary way in which officers of the Army are paid. 

3. That a rule issue to the defendant requiring him to appear at 
the time to be fixed therein and show cause if any he have why he 
should not be restrained and enjoined as aforesaid pending the final 
hearing of this cause. 
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And for such other, further, and general relief as jthe nature of 


the cause may require. 

Samuel T. An sell, 

George M. Wilmeth, 

Counsel for Plaintiff. 


John L. Shanley, Plaintiff . 


District of Columbia, ss: 

I, John L. Shanley, under oath, state that I have ijead the fore¬ 
going Bill of Complaint by me subscribed, and know the contents 
thereof, and that the matters and things therein set forth I verily 
believe to be true. j 

John Lj. Shanley. 

i 

Subscribed and sworn to before me this the 8th day iof February, 
3929. * | 

[notarial seal.] Francis R. Kirkham, 

Notary Public. 

I 

5 Rule to shorn cause j 

i 

Filed Feb. 9, 1929 \ 


Upon consideration of the bill of complaint filed iji the above- 
entitled cause, it is this 9th day of Feb., 1929. j 

Ordered. That the defendant, Dwight F. Davis, Secretary of War, 
appear in the court on the 15th day of Feb., 1929, at 10 o’clock a. m., 
and show cause if any he have why he should not be enjoined and 
restrained, pending the final hearing of this cause as played in the 
said bill of complaint. j 

Prodded. That a copy of this rule be served upon thp defendant 
at least two clear days before the return day hereinabove fixed. 

Peyton Gordon. Justice. 

Feb. 9. 1929. j 

i 

Marshal's return j 

I 

Served a copy of the within rule on Dwight F. Davis fey Capt. A. 
Richmond, Feby. 9. 1929. personally. j 

Edgar C. Snyde|r, 

V. S. Marshal in and for the I>ist. of (\oluinbia. 

By John R. IIawkins, 

Pen at// U. S. Marshal. 

K- ' _ f 

Amended answer to bill of complaint 

1 

Filed Apr. 26. 1929 


Comes now Leo A. Rover. United States attorney in and for the 
District of Columbia, attorney for the defendant hereife, and for 
answer to the bill of complaint herein filed says: j 

1. Paragraph 1 is admitted. j 
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6 2. Paragraph 2 is admitted, with exception of the final sec¬ 
tion beginning with the words plaintiff denies any liability 

whatever, r which section is denied in entirety. 

3. Answering further the defendant says that plaintiff herein was 
the officer charged with accountability for subsistence stores at Fort 
Slocum, New York, from Februarv i. 1923. to Julv 31. 1924. in his 
capacity as quartermaster property officer: that the subsistence stores 
for which he was so accountable were the property of the United 
States: that a shortage of one thousand nine hundred and sixtv- 
eight dollars and seventeen cents ($1,968.17) was found in his 
accounts for such stores: that an audit of the accounts of the plain¬ 
tiff* herein was conducted by the Finance Department of the United 
States Army: that subsequently a further audit was conducted by the 
Inspector General's Department of the United States Army: that 
under date of October 21. 192-*>. the Inspector General of the Annv 
by indorsement to the Adjutant General of the Army recommended 
stoppage of one thousand nine hundred and sixty-eight dollars and 
seventeen cents ($1,968.17) against the pay of Captain Shanley. to be 
deducted from his pay at the rate of seventy-five dollars ($75.00) per 
month: that on October 26. 1925. the Adjutant General by order of 
the then Secretary of War directed the Chief of Finance of the 
United States Army to cause a stoppage to be entered against the pay 
of Captain Shanley in the amount of one thousand nine hundred 
and sixty-eight dollars and seventeen cents ($1,968.17). to be collected 
at the rate of seventy-five dollars ($75.00) per month: that such 
stoppage was later reduced to fifty dollars per month: that 

7 final settlement of such deficiency in plaintiff's accounts was 
had by administrative determination of the War Department: 

that said shortage has been charged as against the pay of plaintiff 
in the manner and form and in the amount set forth in the bill of 
complaint: that such stoppage was directed by the Secretary of War 
pursuant to law. 

Wherefore, the premises considered, the defendant says:. 

1. That the temporary restraining order herein entered be vacated. 

2. That the rule to show cause l>e quashed and the bill dismissed. 

James AY. Goon. 

Leo A. Rover. Secretary of HV/r. Defendant. 

I'fitted Statrs Attorney . 

Neil Burkinsiiaw. 

Assistant United States Attorney . 

Attorneys for Defendant. 

District of Columbia, s*: 

I. James W. Good, being first duly sworn according to law. on oath 
depose anv saviiThat I am the Secretarv of War of the United 
States: that T have read the foregoing amended answer bv me sub- 

V % 

scribed and know the contents thereof: and that the matters and 
things set forth therein I verily believe to be true. 

James AA r . Goon. 

Subscribed and sworn to before me this 25 th dav of April, A. D. 
1929. 

[notarial seal.] J. B. Randolph. 

Notary Public , D. C. 


My commission expires Oct. 3, 1930. 
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Motion to strike out defendant's amended answer 
Filed Apr. 29, 1929 


Now comes the plaintiff, by his attorney, and moves the court to 
strike out the amended answer of the defendant to thfe bill of com¬ 
plaint herein filed, and to award plaintiff a decree prp confesso for 
the following reasons: 

1. The answer is insufficient in law. 

2. The answer does not raise any issue of fact. 

3. Under the admitted facts the alleged final settlement by adminis¬ 

trative determination was without authority of law arid of no legal 
effect. * ; 

4. Under the admitted facts there has been no final settlement of 
plaintiff’s accounts. 

5. Under the admitted facts the Secretary of War was and is with- 

«/ 

out authority to stop plaintiff’s pay. 

S. T. Ansell|, 

E. S. Bailey,| 

Geo. M. WilNieth, 
Attorneys for plaintiff. 

The U. S. District Attorney 

(Attention Mr. Burkinshaw): 

Please take notice that the above motion to strike out defendant’s 
answer will be set down for hearing at 10 a. m. May 3, 1929, or as 
soon thereafter as counsel can be heard. 

S. T. Ax sell, 
Attorney ff>r plaintiff. 

April 27, 1929. 


9 


Decree 

Filed Mav 8, 1929 


******* 

i 

This cause coming on to be heard on the motion to Strike out the 
amended answer of the defendant and for a decree pro confesso, and 
the said motion to strike out the amended answer having! been granted, 
and the defendant having elected in open court to stand upon his 
amended answer as filed, it is by the court this the 8th day of May, 
1929, adjudged, ordered, and decreed, as follows, viz: 

The defendant, Janies AV. Good, Secretary of Wiir. be and is 

• i 

hereby enjoined and restrained from any and all interference with 
the finance or disbursing officer of the United States Aifmy in charge 
of the plaintiff’s account to prevent the payment to tlje plaintiff of 
the sum of $1,950 withheld from plaintiff’s pay and Allowances to 
and including the month of January. 1929. and from causing the 
withholding of any part of plaintiff’s pay and allowances for the 
purpose of liquidating the disputed claim of $1,908.17 set up against 
the plaintiff as arising on account of alleged shortage qf commissary 
stores; and said defendant is also enjoined and restrained from 
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withholding or causing to be withheld from the plaintiff his pay and 
allowances as an officer of the United States Army, or any part 
thereof, or from interfering in any manner with the payment to the 
plaintiff of his pay and allowances, or any part thereof, by reason 
of said disputed claim: and the said defendant. James W. Good, 
Secretary of War, is enjoined and commanded to cause to be paid 
and to pay to the plaintiff the said sum of $1,950 and any and all 
10 sums heretofore withheld from plaintiff's pay and allowances 
because or by reason of said disputed claim, and to continue to 
pay to the plaintiff his regular pay and allowances in the usual and 
customary manner in which the officers of the Army are paid, not¬ 
withstanding any disputed claim, or demand set up against the 
plaintiff as mentioned in said bill of complaint. 

And the plaintiff shall have his costs to be taxed by the clerk of 
the court against the defendant. 

Bv the court. 

Peyton Gordon. Justice. 

From the foregoing decree, the defendant James W. Good, Sec. 
of War. in open court notes an appeal to the Court of Appeals of 
the District of Columbia. 

Peyton Gordon. Justice. 

Assignments of ei'ror 
Filed May 21. 1929 


Comes now the defendant. James W. Good. Secretary of War of 
the United States, appellant herein, and makes the following assign¬ 
ments of error in the above-entitled cause: 

1. The court erred in granting the motion to strike the amended 
answer of the defendant. 

2. The court erred in holding that the amended answer of the de¬ 
fendant did not set up adequate authority in defense for the acts 

complained of in the bill of complaint. 

11 J. The court erred in signing the final decree restraining the 

Secretary of War from further stoppages of pay complained 
of in the bill. ‘ 

4. The court erred in signing the final decree commanding the Sec¬ 
retary of War to, restore to the plaintiff therein the sums and 
amounts, which theretofore had stopped as against his pay in the 
manner and form complained of in the bill. 

Leo A. Rover, 

United States; Attorney. 

Xeii. Birkinshaw. 

Assistant United States Attorney. 

Service of copy of the foregoing assignments of error acknowl¬ 
edged this 20 dav of Mav. A. D. 1929. 

b. T. An seel. 
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Designation of record 


Filed May 21, 1929 


Comes now James W. Good. Secretary of War of the Ignited States 
of America, appellant in the above-entitled cause, and designates the 
parts of the record herein which he desires to have incjluded in the 
transcript, said parts being considered adequate for thp determina¬ 
tion of the questions raised on appeal, mainly: 

1. Bill of complaint. 

2. Rule to show cause. 

3. Amended answer of defendant. 

4. Motion to strike out amended answer. 

5. Final decree. 

12 G. Assignments of error. 

7. This designation. 

Leo A. RoveKj, 

United States I, Attorney. 
Neil Burkixshaw. 
Assistant United St at es\ Attorney. 

Service of copy of the foregoing designation of record acknowl¬ 
edged this 20 day of May. A. I). 1929. 

S. T. An sell. 


13 Supreme Court of the District of Columbia! 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court! of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages nurjibered from 
1 to 12. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed. eoj)y of which 
is made part of this transcript, in cause No. 4942G in equity, wherein 
John L. Shanley is plaintiff and Dwight F. Davis. Secretary of War, 
is defendant, as the same remains upon the files and of record in 
said court. 

In testimony whereof I hereunto subscribe my name ajnd affix the 
seal of said court, at the city of Washington, in said District, this 
28th dav of June. 1929. 


[seal.] 


Frank E. Cunningham, Clerk. 


(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5012. James W. Good, Secretary of War, appellant, vs. John 
L. Shanley. Court of Appeals, District of Columbia, j Filed July 
15. 1929. Henry W. Hodges. Clerk. 
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In the Court of Appeals of the District 

of Columbia j 

! 

April Term, 1929 

7 I 


No. 5012 

James W. Good, Secretary of War, appellant 

! 

John L. Shanley, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 


The plaintiff herein, John L. Slianley, Cjaptain, 
Quartermaster Corps, United States Army, was, 
during the years 1923 and 1924, on duty as cqmxnis- 

i 

sary officer at Fort Slocum, New York, and, as such, 

i 

was in charge of and accountable for large quanti¬ 
ties of commissary stores, the property jof the 

i 

United States. In the year 1925 some question was 
raised as to an alleged shortage in said property, 
and the surveying officer, after investigation, re¬ 
ported and recommended that plaintiff should not 


72362—20 




9 


be held responsible, which report and recommenda¬ 
tion were approved by the commanding officer at 
Fort Slocum on July 30,1925. Thereafter an officer 

of the Inspector General’s department investigated 
and recommended that plaintiff be held responsible 
for a shortage in said commissarv stores in the sum 
of $1,968.17. By letter dated Novenmiber 6, 1925, 
from the Chief of Finance, United States Army, 
plaintiff was informed that the Secretary of War, 
acting upon the recommendation of the Inspector 
General, directed that plaintiff’s pay be stopped in 
the amount of $1,968.17 to cover said alleged short¬ 
age in said commissary stores. 

Stoppage was ordered into effect by the Secretary 
of War and collections were made at the rate of 
$75 per month for some time, the amount later be¬ 
ing changed to $50 per month. The stoppages con¬ 
tinued from November, 1925, up to and including 
the month of January, 1929, making a total of 
$1,950 withheld from plaintiff's pay by reason of 
the order of the Secretary of War. 

By bill of complaint filed February 9, 1929, the 
plaintiff, maintaining that the Secretary of War 
lacked authority to withhold his pay in the amounts 
stated, prayed that the Secretary of War be re¬ 
strained from further stoppages, and further, that 
the Secretary of War be directed to repay to the 
plaintiff the $1,950 theretofore taken from his pay. 

Thereupon a rule to show cause issued, and in 
due course an amended answer to the bill of com- 


plaint was filed, admitting the stoppages in the man¬ 
ner, form, and amount stated, but reciting that said 
stoppages had been directed by the Secretary of 
War pursuant to law, after final settlement of the 
deficiency in plaintiff’s accounts had beenjhad by 
administrative determination of the War Pepart- 
ment. 

Thereupon plaintiff filed a motion to strike out 
the defendant’s answer on the grounds, among 
others, that the Secretary of War was without au¬ 
thority to stop plaintiff’s pay, and that, under the 
admitted facts, there had been no final settlement 
of plaintiff’s accounts. | 

The final decree in this case was filed on May 8, 
1929, restraining the Secretary of War from further 
stopj)ages and directing the Secretary of War to 
pay over to plaintiff the sum of $1,950 theiietofore 
stopped. | 

From that decree the appellant herein appealed. 

Appellant herein filed, and now relies on, the fol- 
lowing assignments of error: 

1. The court erred in granting the motion to 
strike the amended answer of the defendant. 

2. The court erred in holding that the amended 
answer of the defendant did not set up adequate 
authority in defense for the acts complained of in 
the bill of complaint. 

i 

3. The court erred in signing the final j decree 
restraining the Secretary of War from further 
stoppages of pay complained of in the bill. ! 


4 


4. The court erred in signing the final decree 
commanding the Secretary of War to restore to the 
plaintiff therein the sums and amounts, which 
theretofore had stopped as against his pay in the 
manner and form complained of in the bill. 

ARGUMENT 

I 

Appellant herein maintains that the court be¬ 
low fell into error in the instant cause in that it 
refused to recognize the authority granted the 

Secretary of War in cases such as this under Sec- 

•/ 

tion 1304 ofj the Revised Statutes (10 U. S. Code 
872): 

In case of deficiency of any article of 

•/ * 

military supplies, on final settlements of 
the accounts of any officer charged with the 
issue of the same, the value thereof shall 
be charged against the delinquent and de¬ 
ducted from his monthly pay, unless he shall 
show to the satisfaction of the Secretary of 
War, by one or more depositions setting 
forth the circumstances of the case, that said 
deficiency was not occasioned by any fault 
on his part. And in case of damage to any 
military supplies, the value of such damage 
shall be charged against such officer and 
deducted from his monthly pay, unless he 
shall, in like manner, show that such dam¬ 
age was not occasioned by any fault on his 
part. 

On the statement of facts in the bill of com¬ 
plaint, it is clear that Captain Shanley was an of- 
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ficer charged with accountability; that there was 
a deficiency in his accounts; that such deficiency 
was ascertained; that the Secretary of War, on 
recommendation of the Inspector General of the 
Army, did order stoppage in specified Amounts 

from his pay, until the deductions shopld com- 

■ 

pensate for the shortage so ascertained; gnd that 
the action of the Secretary of War was undertaken 
pursuant to the authority conferred upon! him by 
Congress under Section 1304 of the 'Revised 
Statutes. 

On the ultimate proposition of law in this case, 
that is, the authority of the Secretary of jWar to 
order such stoppage, Section 1304 is to be given the 
effect its language clearly connotes, or else the Gov¬ 
ernment lacks a tenable position in this case. 

There is nothing in this cause resembling the 
propositions presented to this Court in M^Carl v. 
Pence, 57 Appeals 159. Here we have a stoppage 
authorized bv law, wherein an officer accountable 

v 7 

for military supplies is found responsible for a 
shortage. 

The facts herein coincide precisely with the facts 
to which the statute must be given application. 
This is not a matter of shortage in money accounts, 
or a matter of overpayment of money to an officer. 
It is a shortage of supplies, the amount of which 
has been liquidated, and a stoppage ordered pur¬ 
suant to that statute. Unless this Court were to 

! 

regard the statute in some manner as being Uncon- 
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stitutional. it is difficult to surmise on what theory 
this statute should not be applied to the facts herein 
and a reversal of the lower court’s decree ordered. 

II 

There is a further question in this case, which has 
its origin in the claim of the appellee, in his motion 
below to strike the answer of the defendant, that 
“under the admitted facts there has been no final 
settlement of plaintiff's accounts/’ 

Surely, there is no questioning final settlement 
from the viewpoint of time, since the shortage came 
about in the years 1923 and 1924, and the stoppage 
of pay was directed on October 26, 1925. Further, 
the stoppages continued for more than three years, 
and in amount sufficient to compensate the Govern¬ 
ment for all losses occasioned, save $18.17. 

In the amended answer to the bill of complaint, 
filed by the Government, which the court below 
struck out, it was said that: 

Final settlement of such deficiency in 
plaintiffs accounts was had by administra¬ 
tive determination of the War Department; 
that said shortage has been charged against 
the pay of plaintiff in the manner and form 
and in the amount set forth in the bill of 
complaint; that such stoppage was directed 
by the Secretary of War pursuant to law. 

The motion to strike out recited: 

1. The answer is insufficient in law. 

2. The answer does not raise any issue of 
fact. 
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3. Under the admitted facts the j alleged 

final settlement by administrative determina¬ 
tion was without authority of law arid of no 
legal effect. j 

4. Under the admitted facts there has been 

i 

no final settlement of plaintiff’s accounts. 

5. Under the admitted facts the Secretary 

of War was and is without authority to stop 
plaintiff’s pay. j 

Ordinarily, under the recognized rules off plead- 
ing, on a motion to strike out an entire pleading, the 
mover, in effect, says: “Although the factb stated 
therein are true, they are inadequate in law as an 
answer.” This is the same situation as though one 
were to demur to a declaration. Therefore, al¬ 
though the motion to strike out, in effect,| admits 
the answer is correct in stating that “finaji settle- 
ment of such deficiency in plaintiff’s accounts was 

i 

had bv administrative determination of the War 

«/ I 

Department,” it may be well, for the full considera¬ 
tion of this case, to take up this matter iof final 
settlement of accounts by the War Department. 

This question also warrants further treatment, as 
it is conceivable that under the broad grounds stated 
in the motion to strike, appellee might be entitled to 
argue in this Court, as he argued below, that the 
matter of final settlement was one for the General 
Accounting Office and not for the War Depart¬ 
ment. 

Up to the year 1894, when Section 122l| of the 
Revised Statutes was amended (31 U. S. C. ^992), it 

i 

i 

i 
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was true that settlement of Armv accounts of this 

* 

character was had by the then prototype of the 
General Accounting Office. But the act referred to 
changed all this. It left with the War Department 
not only the right but the duty of making such 
settlement: 


Sec. 1 . That instead of forwarding to the 
accounting officers of the Treasurg Depart¬ 
ment returns of public property intrusted to 
the possession of officers or agents, the Quar¬ 
termaster General, the Commissary General 
of Subsistence, the Surgeon General, the 
Chief (,)f Engineers, the Chief of Ordnance, 
the Chief Signal Officer, the Paymaster 
General of the Xayy, the Commissioner of 

i %' 7 

Indian Affairs, or other like chief officers 
in any Department, by, through, or under 
whom stores, supplies, and other public 
property are received for distribution, or 
whose duty it is to receive or examine returns 
of such property, shall certify to the proper 
account anv charge against anv officer or 
agent intrusted with public property arising 
from anv loss, accruing bv his fault, to the 
Government as to the property so intrusted 

i 

to him. 

Sec. 2. That said certificate shall set forth 


the condition of such officer’s or agent's 
property returns, that it includes all charges 
made up to its date and not previously cer¬ 
tified, that he has had a reasonable oppor¬ 
tunity to be heard and has not been relieved 
* 

of responsibility; the effect of such certift- 


cate, when received, shall be the samelas if 
the facts therein set forth had been Ascer¬ 
tained by the accounting officers of the 
Treasury Department in accounting. 

Sec. 4. That the heads of the several De¬ 
partments are hereby empowered to make 
and enforce regulations to carry ouj; the 
provisions of this act. (Italics ours.) 

Taking the foregoing section in conjunction with 
the Army Appropriation Act of August 29, j 1916 
(39 Stat., 635), it is clear that the Treasury De¬ 


partment and its branches were completely and ab¬ 
solutely exempted in the matter of making settle¬ 
ments in Armv accounts: 


That hereafter the accounting for Army 
supplies or property and the fixing of reSpon- 
sibilitv therefor shall be according to 1 such 
regulations as may be prescribed by the! Sec¬ 
retary of War. | 

Further, there is Section 1139 of the Revised 
Statutes, reading as follows: 

The Quartermaster General, under the di¬ 
rection of the Secretary of War, shall j pre¬ 
scribe and enforce a system of accountability 
for all quartermaster’s supplies to the Army 
or to officers, seamen, and marines. 

This section was amended by the Act of February 
27,1877 (19 Stat., 42), by adding, at the end oj: the 
section the following: j 

And he shall account to the Secretary of 
War at least once in three months foy all 
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property and money that may pass through 
his hands, or the hands of his subordinate 
officers. 


In the premises it is suggested that the Court may 
consider in pari materia Section 1304, which gives 
the Secretary of War the right to order a stoppage 
for a shortage in military supplies; the Army Ap¬ 
propriation Act of August 29, 1916, which gives to 
the Secretary of War authority to promulgate regu¬ 
lations for the accounting of Army supplies and the 
fixing of responsibility therefor; and Section 1139 
of the Revised Statutes as amended. 


The courts have always given recognition to regu¬ 
lations promulgated by the heads of departments 
for the purpose of carrying into effect powers con¬ 
ferred bv, Congress. Therefore, it mav be inter- 
esting to the Court to note Armv Regulations No. 

C7 , •/ O 


35-6520, promulgated December 13, 1923, which 
provide, in Section 11, paragraph b: 


Should an officer or agent of the Govern- 
ment charged with public property fail to 
maintain proper records thereof and to ac¬ 
count for it as prescribed in regulations, a 
settlement of his accounts will be made bv 
the Chief of Finance, and the money value 
of the property with which he is charged will 
be reported to The Adjutant General fox- 
stoppage against his pay. 


With regard to the fact, as set forth in the bill 

of complaint, that a surveying officer in the first 

instance recommended that Slianlev should not be 

%/ 
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held responsible, it is pertinent to note Army Regu¬ 
lations No. 35-6640, promulgated June 13, 1923, 
which reads, under Paragraph g, Section 10 :j 

Properly approved reports of survjey of 
property may be filed as valid vouchers to 
property accounts, but they are not finally 
conclusive until accepted by the Secretary of 
War. Until then thev are to be regarded 
as the opinions and recommendations of dis¬ 
interested officers, to aid in the settlement of 
questions of aecoinitability between thc| k Gov¬ 
ernment and the individuals concerned. 


I 

In consideration of the claim of the apjpellee 
herein, that the War Department lacked authority 
to make final settlement, and that the duty j prop- 

i 

erlv should have been performed by the General 
Accounting Office, it is of interest to note a decision 
of the Comptroller of the Treasury, the foreijunner 
of the Comptroller General, addressed to the Secre¬ 
tary of War in 1916, reported in 22 Decisions of the 


Comptroller of the Treasury, 541-542: 


* * * qq ie Comptroller has no author¬ 

ity, in a case of this kind, to direct 4 stop¬ 
page against the pay of an Army officer, and 

therefore no authoritv to decide in whiit case 

%> 

the Secretary of War should direct it j The 
statute seems to have been intended j to de¬ 
prive the accounting officers of the Treasury 
of jurisdiction to collect from Army officers, 
by the remedy of ordering a stoppage pf pay, 
any amounts erroneously or improperly col¬ 
lected bv them. 

%/ 
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Under the act it would seem that the with¬ 
holding of the pay of these officers is discre¬ 
tionary with you. and in the exercise of that 
discretion it is incumbent upon you alone to 
act;. If, in the exercise of your discretion, 
you decide to withhold the pay of these offi¬ 
cers, the question whether or not the indebt¬ 
edness is a proper charge against them can 
then be decided, if they so desire, upon their 
tiling claims with the Auditor for the War 
Department for such part of their pay as is 
withheld and not paid them by the disburs¬ 
ing officer. A revision of the auditor's set¬ 
tlement can be made by the comptroller upon 
application therefor in the usual way. 


The Secretaries of War have, for over a hundred 
years, by virtue of the statutes herein quoted, en¬ 
forced the collection of money due the Government, 
accruing as a result of shortage in property ac¬ 
counts. Even were there any question about the 
statutes involved, it would seem that the courts 
would be reluctant to tear down a practice con¬ 
tinued by the departments for such a protracted 
period as to possess almost the force of law itself. 

With regard to the phrase “final settlement” 
there have been a number of decisions interpreting 
this phrase. 

In the case of the United States v. Arnold, 268 
Fed. 130, the court said: 


"Within this section, the term “ final set¬ 
tlement,” which marks the beginning of the 
six months’ period, at the expiration of which 


material men, etc., may sue, refers to the ad¬ 
ministrative settlement, occurring whin the 
Department determines the amount dije and 
is entirely distinct from ‘ 4 final payment.” 

In the case of Arnold v. United States, 280 Fed. 
338, writ of error dismissed, 263 U. S. 427, ;he court 
said: 


The time within which a subcontractor can 
bring suit on a Government contractor’s 
bond begins to run at the date of the “ final 
settlement” by the Government, which ineans 
the date when the contract has beep per¬ 
formed, and the Government, in its final ad¬ 
justment, according to administrative meth¬ 
ods, has determined what, if any, amount is 
due thereunder. 

In the case of United States to the use of Stallings 
v. Starr, 20 Fed. (2nd) 803, the court said: ! 


“Final settlement” as affects time of in- 
stitution of suit on Government contractor s 
bond does not mean an agreement between 
the contractor and proper Government offi¬ 
cial adjusting the balance due, nor does it 
mean payment of balance due undet con¬ 
tract, but rather, the final determination by 
the Governmental authority of the ajnount 
which the Government is finally bound to pay 
or is entitled to receive under the contract. 

In the case of Mandel v. United States, 4 Fed. 
(2nd) 629, modifying 284 Fed. 155, certioipri de¬ 
nied, 268 U. S. 708, the court said: j 

“Final settlement” relates to the time 
when the amount due under the conttact is 
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determined by appropriate administrative 

authority. 

* 

In the ease of Antrim Lumber Company v. Han¬ 
nan, 18 Fed., 2nd, 548, the court held: 

“Final settlement” of contract for con¬ 
struction of annex to Government school 
building within this section is appropriate 
administrative determination of amount 
due, as indicated by some public record or 
official account. 

It has always been the contention of the War 
*/ 

Department that under the statutes the “final set¬ 
tlement” of an officer's account as an accountable 
officer came about when the property auditor made 

his audit of the accounts of an officer and found 
his accounts to be correct or short for a given pe¬ 
riod, and the action of the Secretary of War upon 
the report of audit was the final administrative 
determination of an officer’s accounts. 

On the basis of the foregoing it is respectfully 
submitted that the judgment of the lower court 
should be reversed. 

Leo A. Rover, 

United States Attorney. 
Neil Burkixshaw, 

Assistant United States Attorney, 

Attorneys for the Appellant. 
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April Term, 1929. 


No. 5012 

i 

James W. Good, Secretary of War, appellant 

v. 

John L. Shanley, appellee 


APPEAL FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA . 


BRIEF FOR APPELLEE 


Statement of Facts 

i 

i 

i 

This is a pay stoppage suit brought by Captain John 
L. Shanley against the Secretary of War to enjoin the 
defendant (appellant here) from further carrying out 
the pay stoppage, made for an alleged deficiency of 
military supplies in the officer’s charge, and j to pay 
him the amount already stopped. The bill is grounded 
on the Secretary’s lack of required statutory authority 
for making the stoppage. Defendant elected to stand 
upon his amended answer, stricken out on plaintiff’s 
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motion; decree was for plaintiff as prayed, and defend¬ 
ant appealed. The facts as established by the pleadings 
follow. 


The appellee is and since July 1, 1920, has been, a 
Captain in the Quartermaster Corps, United States 
Army, and as such is entitled by law to be paid certain 
pay and allowances provided by Congress. During 
1923 and 1924, he was on duty as quartermaster officer 
at Fori Slocum, New York, and in his capacity as such 
was in chargei of and accountable for large quantities 
of commissary stores, property of the United States. 
In 1925 some question was raised as to an alleged short¬ 
age in said property, and the surveying officer after in¬ 
vestigation reported and recommended that appellee 
should not be held responsible, which report and 
recommendation were approved July 30, 1925, by the 
commanding officer at Fort Slocum. Thereafter, an of¬ 
ficer of the Inspector General's Department reported 


and recommended that plaintiff be held responsible for 
a shortage in said stores in the sum of $1,968.17, which 
report and recommendation the Inspector General of 
the Army indorsed October 21, 1925, to the Adjutant 
General of the Army recommending stoppage of that 
amount against appellee's pay at the rate of $75 per 
month. On October 26, 1925, the Adjutant General “by 


order of the Sbcretarv of 'War" 


directed the Chief 



Finance, United States Army, to cause a stoppage to 
be entered against appellee's pay in accordance with 
the recommendation of the Inspector General, and 
thereupon by letter dated November 6, 1925, from the 
Chief of Finance, appellee was informed of the stoppage 
order and accordingly appellee’s pay was stopped first 
at the rate of $75 and later $50 per month, from the 
month of November, 1925, to the month of January, 
1929, both month inclusive, making a total of $1,950 
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i 


withheld from appellee’s pay by reason of said stoppage 
order. Upon the proceedings had as stated alcove the 
court below on May 8, 1929, passed a final decree en¬ 
joining defendant from making further stoppages and 
to pay to plaintiff the sum of $1,950 theretofore with¬ 
held from his pay. 

x * 

The Sole Question 

i 

i 

The sole question is whether appellant liias the 

statutory authority to make the stoppage. Here, as 

in the court below, appellant relies exclusively upon 

Section 1304, Revised Statutes, as supplying the 

necessary authority. We say no authority for mak- 
* • * * 

ing this pay stoppage can be found in that j section 
or elsewhere. 

i 

i 

ARGUMENT 


It requires very specific statutory provisions to 
clothe an executive officer with authority to withhold 
any part of the statutory pay of an officer \ of the 
United States; it must follow that such authority 
cannot he deduced from a statute hy implication, 
inference, or construction, and, also, that oiie who 
exercises the authority under such a statute must do 
so in strict conformity with its terms. 

i 

! 

The above is the rule laid down by the Supreme 
Court of the United States in the leading ^ase of 
Smith v. Jackson, 246 U. S. 388, and by the Circuit 
Court of Appeals in the same case, 241 F. 747, and 
by Judge Clayton in the District Court whose accurate 


i 

i 


and exhaustive opinion was adopted by the Circuit 
Court of Appeals as their own and leeeived the 
marked approbation of the Supreme Court when the 
ease came before that court for review. This court 
followed and applied the rule, giving forceful ex¬ 
pression to views of its own, in McCarl, ct al., r. Cox, 
S 'F. (2d) 669, and later in McCarl, ejt aL, v. Pence, 
IS F. (2d) 811, in the first of which the Comptroller 
General and the Secretary of the Navy had stopped 
the pay of a Navy officer and in the second the Comp¬ 
troller General and the Secretary of ’War had stopped 
the pay of an Army officer. In recognizing the rule 
and applying it to officers of the Services, this court 
expressed itself as fully in accord with the rulings 
of other courts which it cited and quoted from with 
approval. Indeed, all the courts that have ever had 
occasion to examine the question and an unbroken 
line of opinions of the Attorneys General, are all one 
way. What this court said of the Comptroller Gen¬ 
eral, as to the requisites of authority, was equally 
applicable, of course, to the heads of departments 
who were parties to these cases, and to all other exec¬ 
utive officials. This court quoted with approval the 
statement of other courts that, without such specific 
authority conferred by statute, “No such power is 
vested in anv government official/' It is the unmis- 
takable judicial view that Congress is to be expected 

to confer such authoritv with great caution if at all. 

» 

It would seem to follow that a statute will not be rec¬ 
ognized by the courts as conferring such power un¬ 
less it does soi in explicit, unmistakable terms leaving 
nothing to implication, and that an exercise of such 
power, to be valid, must be in strict conformity with 
those terms. 
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Section 1304 It. S., relied upon exclusivelyl by ap¬ 
pellant as the ; “specific authority” for mailing the 
stoppage of this officer's pay, even if it stood | unmodi¬ 
fied by later statutes, as it does not, could confer 
no authority upon the Secretary of War to n\ake the 
stoppage; because (1) that section never did confer 
any pay stoppage authority whatever on thSecre¬ 
tary of War, and (2) even if it did, the facts\ of this 
officer's ease did not bring him within the terms of 
that section. 

Appellant says his authority is to be found in that 
section or not at all; and so he said in the cour^: below. 
On page 5 of his brief he says: 

“On the ultimate proposition of law in this 
case, that is, the authority of the Secretary of 
•War to order such stoppage, Section 1304 is to 
be given the effect its language clearly connotes, 
or else the Government lacks a tenable position 
in this case.” 

Passing over appellant's erroneous suggestion that 
the “Government” is the appellant here and that the 
statute be given the meaning its language “copnotes” 
(implies?), and also passing, for the present, t)ie fact 
that this section for the most part, if not entirely, has 
been superseded by later organic legislation, We pro¬ 
ceed to examine the meaning of this section. 

1 . Section 1304 R. S., viewed in its place in Ihe law 
of military property accounting, shows clearly that — 

a. The “final settlements” there mentioned were, by 
accounting officials of the Treasury. 

b. The officer whose pay might be stopped voider that 


i 

i 


« « 


section must- be an officer charged with "the issue 
of the supplies, that is, charged with the issue of sup¬ 
plies to his troops, as distinguished from a quarter¬ 
master officer who furnished the supplies on requisition 
from stores to such issuing officer. 

c. The direction to deduct the value of the shortage 
from the issuing officer's pag was addressed to the ac¬ 
counting officials making "the final settlements 

el. The accounting officials could impose the stoppage 
and the Secretary could then relieve the ; officer from it. 


To ascertain the scope and meaning of Section 1304 
R. S., it is necessary to look at the Act of May 18, 

l 

1S26 (4 Stat. 174) from which that section, with scarcely 
a verbal change, was derived. This Act of 182G was 
predicated upon another important accounting Act, the 
Act of March 3, 1S17 (3 Stat. 36G), ‘‘An Act to provide 
for the prompt settlement of public accounts." The 
Act of 1S26, ’so important in the present connection, is 
printed as Appendix A of this brief. Both Acts sur¬ 
vived to find their way, for the most part, into the Re¬ 
vised Statutes. The meaning of Section 1304 R. S., be¬ 
comes strikinglv clear when considered with the other 
sections of the Act of 1S26 from which it came and 
with the Act of March 3, 1S17, upon which it was 
predicated. Section 1 of the Act of 1S2G became 1139 
R. S., which, as amended in 1877, is set out in appel¬ 
lant’s brief (page 9) as follows: 


“The Quartermaster General, under the direc¬ 
tion of the Secretary of War, shall prescribe and 
enforce a system of accountability for all quar¬ 
termaster supplies to the Army or to officers, 
seamen, and marines. And he shall account to 
the Secretarv of War at least once in three 

m/ 


4 


months for all properly and money that jinny pass 
through liis hands or the hands of lps subor¬ 
dinate! 




Section 2 of said Act refeired in terms to Returns by 
company or other officers who have received military 
supplies for the use of their commands or j for issue 
to troops, and the returns required to be made by this 
particular class of officers to the Quartermaster General 
are recognized by subsequent legislation. R. S. 225; 
Act of February 27, 1S77 (10 U. S. C. 1302)'. Section 
3 was incorporated in the Revised Statutes as Section 
1304, upon which appellant relies, and expressly refers 
to “officers charged with the issue of clothing, or other 
military supplies." Section 5 required the j additional 
Quartermaster officers authorized by the Act to give 
fidelity bonds as required since 1S16 of all quarter¬ 
masters officers. R. S. 1191 (10 T\ S. 1312)j. The Act 
of 1826, like subsequent legislation, distinguished be¬ 
tween (1) quartermaster officers, who are sfaff officers 
usually in charge of stores of supplies and who are 
bonded, and (2) company officers, who were jthe issuing 
officers for their troops, line officers and unbonded; a 
distinction which still obtains. And Section 1304 R. 
S., derived from Section 3 of the Act of 182,6 of course 
preserved the distinction. 

i 

As to the meaning of said Section 1304 land of the 
Act of 1826 and their place in the law of War Depart¬ 
ment property accounting it will be illuminating to re¬ 
view the state of the law relating to the settlement of 
accounts for such property as it existed before and 
at the time the Act of 1826 was enacted and thereafter 
up to the Act of March 29, 1894, the first cjf the Dock¬ 
ery Committee’s legislation completely reorganizing 
the accounting svstem. The state of the lkw from the 


i 

i 

i 

i 

i 
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beginning up to the Dockery legislation will be found 
comprehensively reviewed and conveniently stated in 
13 Ops. A. G. 482-502 and in the “Report of the Joint 
Committee of Congress to inquire into the status of 
laws organizing the Executive Department’’ recom¬ 
mending the enactment of the Act of March 29, 1894, 
and the Dockery Act of July 31, 1S94 (Yol. 2G, part 3, 
p. 2045, Cong. Dec., 53rd Congress, 2nd Session). The 
Report is printed, in pertinent part, as Appendix B 
of this brief. 

This review shows that— 

1. Up to 1817, the War Department settled its own 
property accounts without reference to accounting of¬ 
ficials. 


2. On March 3, 1S17, Congress enacted “An Act to 
provide for the prompt settlement of public accounts" 
(3 Star. 366) which abolished the settlement within the 
Department and required, as the Attorney General 
held and as was the departmental practice, that “the 
property accounts of quartermasters within the Army 
should be transmitted from the War Department to the 
proper accounting officers of the Treasury for settle¬ 
ment, such settlement to be made by them, however, 
under the direction of the Secretary of War.-’ 


3. In 1826, Congress passed the Act of May IS, 1S26 
(4 Stat. 174), “An Act regulating the accountability 
for clothing and equipage issued to the Army of the 
United States, and for the better organization of the 
Quartermaster’s Department, ?? the Act above discussed 
and out of which Section 1304 R. S. came. This Act, 
as said by the Attorney General, 13 Ops. supra , at 496, 

“is entirelv consonant to the laws and regula- 
tions then in force respecting the settlement of 
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t 


I 

| 

i 

i 


# i 

property accounts of the Army in the! Depart¬ 
ment. The Act, indeed, presupposes t!he exist¬ 
ence ot* an officer in the Treasury Department 
charged with the dutv of settling such accounts.” 

This opinion of the Attorney General was Written in 
1S71, and, reviewing the state of the law as it! then ex¬ 
isted, he concluded his opinion with the following: 

I 

“Cpon the question submitted, then, Which, as 
I understand it, relates to the property accounts 
of quartermasters in the Army, I am of opinion 
that these accounts should he transmitted from 
the War Department to the accounting Officers of 
the Treasury for settlement, these officers being 
charged by law with such settlement, linder the 
direction of the Secretary of War.” 

4. Such was the state of the law as the Dockery 
Committee found it and as it was until entirely changed 
and superseded by the Dockery legislation. 

2. Whatever pay stoppage may be claimed \ for Sec- 
lion 1304 , its terms are not met by the facts\ pleaded 
in this case. 


It has been shown that— 

i 

1. The officers whose accounts are in question must 
be “issuing” officers. 


2. The “final settlements” of said Section w 
settlements of the accounting officials. 


ere final 


3. The charge against delinquent was made by the ac¬ 
counting officials. 

4. The Secretary of War could relieve delinquent 

from the pay stoppage thus imposed. j 

The requirement as to “final settlements” is not met. 
The language of the section is as to a deficiency of any 


i 
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article discovered “on final settlements of the ac¬ 
counts’’ of any officer. Appellant's answer is that 
“final settlement of such deficiency" is not so broad as 
“final settlements of the accounts'’; the one has refer¬ 
ence to the deficiencies, the other to the accounts. Final 
determination as to the deficiencies might be had with¬ 
out final settlement of the accounts; the “final settle¬ 
ment” required is not a mere departmental determina¬ 
tion of shortage. 


The statutory requirements as to “any officer charged 
with the issue of the same’* (military supplies) is not 
met. The admitted fact is that appellee is an officer 
of the Quartermaster Corps, that he was on duty as 
commissary (Commissary Department merged into 
Quartermaster Corps since 1912, 37 Stat. 591) officer 
at Fort Slocum, and as such was in charge of and ac¬ 
countable for large quantities of commissary stores. 
There is no admission, or allegation, that he was 
“charged with the issue" of the supplies claimed to be 
short. The reference is to those officers who directly 
supply the troops, those in immediate command of or 
contact with them, company officers, as is shown by the 
provisions of Section 2 of the said Act of May 18, 
1S26, “that every captain or commander of a com¬ 
pany * * * or other officer who shall have received 

clothing or camp equipage for the use of his command, 
or for issue to the troops shall render (returns) to 
the Quartermaster,” from whom subordinate or quar¬ 
termaster officers the supplies were received; the same 
distinction is observed in the Act of February 27, 
1877 (10 IT. S. C. 1302), and in many other military 
statutes. Secs. 1296, 129S, R. S. Such also is the 
practical military meaning of the word “issue.” These 
issuing officers are, then, line officers in command of 
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troops without bond. Officers of the Quartermaster 
Corps are, supply officers, whose duties, amonjg others, 
are to “purchase and distribute to the Army all mili¬ 
tary stores and supplies” (Sec. 1133 R. S.), bonded 
(Sec. 1191 R. S.). Doubtless an officer of tpe Quar¬ 
termaster Corps may, by order, be charged iwith the 
issue of supplies to troops. But, in any even;t, the al¬ 
legation is necessary to bring a case within thfe section, 
and there is no such allegation or admission l^ere. 


Section 1304 B. S. has been materially modified, if not 
entirely superseded, by the Act of March 29, 18'p4 < 31 U. 
S. C. 89-92). j 

This Act was the first Act to be recommended bv the 
Dockery Committee. The report transmitting it to 
Congress is found in Appendix B and explains the 
necessity for the legislation, which has already been 
referred to. The Act is as follows: 

“That instead of forwarding to the accounting 
officers of the Treasury Department returns of 
public property intrusted to the possession of 
officers or agents, the Quartennaster-Geheral, the 
Commissary-General, the Surgeon-General, the 
Chief of Engineers, the Chief of Ordnance, the 
Chief Signal Officer, the Paymaster-General of 
the Xavy, the Commissioner of Indian Affairs, 
or other like chief officers in any Department, 
by, through, or under whom stores, supplies, and 
other public property are received for distribu¬ 
tion, or whose duty it is to receive or| examine 
returns of such property, shall certify to the 
General Accounting Office, for debiting on the 


i 
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proper account .* any charge against any officer 
or agent intrusted with public property, arising 
from anv loss accruing bv his fault, to the Gov- 
eminent as to the property so intrusted to him. 

“Sec. 2. That said certificate shall set forth 
the conditions of such officer's or agent's prop¬ 
erty returns, that it includes all the changes 
made up to its date and not previously certified, 
that he has had a reasonable opportunity to be 
heard and has not been relieved of responsi¬ 
bility: the effect of such certificate, when re¬ 
ceived, shall be the same as if the facts therein 
set forth had been ascertained bv the General 
Accounting Office in accounting. 

“Sec. ,3. That the manner of making property 
returns ,to or in any administrative bureau of 
department, or of ascertaining liability for prop- 
ertv, under existing laws and regulations, shall 
not be affected by this act, except as provided in 
Section one; but in all cases arising as to such 
property so intrusted the officer or agent shall 
have an opportunity to relieve himself from li- 
abilitv. 

“Sec. 4. That the heads of the several Depart¬ 
ments are hereby empowered to make and en¬ 
force regulations, to carry out the provisions of 
this Act. 

“Sec. 5. That all laws or parts of laws incon¬ 
sistent with the provisions of this Act are here¬ 
by repealed/’ 

The purpose of the Act as declared by the joint 
Committee, was as follows: 


1. To establish a system of property accounting uni¬ 
form for all the Departments and the several bureaus 
thereof, including the War Department. 


* Appellant’s brief in quoting this Act (page 8) omits—inad¬ 
vertently, of course—the significant words “to the General Account¬ 
ing Office for debiting on.” 
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2. To abolish the existing method in which! the War 
Department transmitted the returns to Recounting 
officers of the Treasury and under which the! adminis- 
trative bureau officials were without authority or re- 
sponsibility. 

! 

3. To restore to the Departments their proper ad¬ 

ministrative responsibility for the accounting, for de¬ 
termining any deficiencies, for lixing the responsibility 
therefor and the amount thereof and certifying same 
to the accounting officials for recovery. The reports 
of the Committee of Experts, adopted in the report of 
the Joint Committee, contain the following specific 
recommendation: j 

‘‘That it should be the duty of the j adminis- 

* 

trative officers to call to account all; persons 
having charge of any property of the! Govern¬ 
ment, and settle such returns; and in! case of 
delinquency—that is, when an officer fails to ac¬ 
count satisfactorily for property intrjisted to 

him—it should be their further duty to jtransmit 

% 

an account of the same, setting a valub on the 
articles unaccounted for by such delinquency, 
to the proper accounting officer of the 'treasury 
for final settlement and recovery of such bal¬ 
ance.” 

i 

4. And the Dockery Act confers upon the accounting 

officials full power of recovery, wherein it provides: 

i 

“The Auditors (the General Accounting Office) 
shall superintend the recovery of all debts finally 
certified by it to be due to the United States. ” 

Thereafter, the administrative officials made ; the re¬ 
quired certificate of shortage and the accounting of¬ 
ficials could proceed to recover by suit against ! the de¬ 
linquent. | 


i 
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IV 

The pay stoppage authority contained in Section 
1304 R. S., belonged to the accounting officials and 
not to the Secretary of UV/r: It did not survive the 
Act of March 29, 1S94. 

Enough has boon said to show that that stoppage 
authority was the accounting officials’, not the Sec¬ 
retary's. Of this they were deprived by the Act of 
March 29, 1894, as those officials themselves recognize. 
3 Comp. Dec. 422; 22 Comp. Dec. 541. This last cited 
Comptroller's decision appellant cites in his brief (p. 
11) as holding, as it does, first that accounting officials 
had been deprived of their authority, but that, sec¬ 
ondly, the Secretary still seemed to have it, under 
the act of July 1G, 1S92 (27 Stat. 177). He was right 
in the first but the courts have decided that he was 
wrong in assuming that the Secretary had such au- 
thority under the Act of 1S92, or any other act, for 

the authoritv under that Act is strictlv limited to 
* • 

shortages in disbursing officers’ accounts. McCarl v. 
Pence, 18 F. (2d) S09. Under 1304 R. S., the account¬ 
ing officials could impose a stoppage and the Secretary 
of War could remove it; the accounting officials were 
divested of the power, and that ends the story. 
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If any stoppage authority whatever did\ survive the 
Act of March 29 , 1894 , such authority ynust he exer¬ 
cised in strict conformity with that Act: put in mak¬ 
ing the stoppage in this case its requirements were 
totally ignored . | 

i 

I 

This officer is an officer of the Quartermaster Corps; 
the property was quartermaster stores; tjie Quarter¬ 
master General is the chief officer under whom the 
supplies were received for distribution; he, as such 
chief officer, as plaintiff points out in his brief (p. 9), 
is made responsible by statute to the Secretary of 
War; yet he had no part whatever in thp arbitrary 
departmental administration which unlawfully deprived 
this officer of his pay. The statute requires that the 
Quartermaster General (1) shall examine the returns, 

(2) shall ascertain whether there has beeh any loss 

(3) shall determine whether the loss was due to the 
fault of the accountable -officer, and if so (4) to cer¬ 
tify the loss to the General Accounting Office for debit¬ 
ing on the proper account a charge agairist the of¬ 
ficer. And the statute required furtheii that the 
Quartermaster Generali certificate shall set jforth: (1) 
The condition of the officer’s returns; (2) that it 
includes all charges up to date; (3) that jthe officer 
has had a reasonable opportunity to be heard and has 
not been relieved. Not one of these things did the 
Quartermaster General do nor had, it is presumed, any 
opportunity to do. Instead, after a Board pf Survey 
had relieved this officer from all responsibility, the 
Inspector General’s Department (the inquisitorial de¬ 
partment of the Army), and the Finance Department 


(the fiscal department) both with no property re¬ 
sponsibility or accountability and both with no proper 
administrative relation to these supplies, and without 
reference of any kind to the responsible chief officer, 
the Quartermaster General, took the action, or had 
the Adjutant General's Department, in the name of 
the Secretary of War, take the action of stopping this 
officer's pay. 

VI 

Appellant's counsel mistakenly contends that Sec¬ 
retaries of War have stopped officers' pay for a hun¬ 
dred years hy virtue of Section 1304 R. S.: The truth 
is never before in a single one of the scores of pay 
stoppage cases has a Secretary of War relied on that 
statute, but, on the contrary, has consistently urged 
that he had general authority to make pay stoppage 
under the Act of July 10, IS 0:2 (37 St at. 177). 

The truth is. 1304 R. S., is called to defense duty 
as the last resource of able counsel. It is an after¬ 
thought supplied by counsel. The Department has 
always relied on the Act of July 16, 1892, and “a 
practice as old as the Army,” just as the present able 
counsel relies on Section 1304, and a practice that has 
existed “for over a hundred years.” In the Pence 
case, counsel for the Secretary of War buttressed his 
entire defense on the Act of July 16, 1S92, and de¬ 
partment practice that “has been in existence ever 
since there have been any army regulations.” See 
appellant's brief in that case. The Act of 1892 has 
been called to the Department's defense in every Army 
pay stoppage case. The Department inveighed against 



17 


I 

l 

i 

i 
! 

the decision in the Pence case because, by its construc¬ 
tion of the Act of 1892, it shore the Department of 
its wholesome and necessary power of stoppage. In 
October, 1927, just after the Pence decision, i the War 
Department, after failing to get the Attorney General 
to petition the Supreme Court to review the decision 
of this court by certiorari, tried to get “legislative re¬ 
lief” from the “condition of uncertainty, npt to say 
chaos” predicted to result from that case. I The De¬ 
partment vigorously insisted before the Congiress that 
this court’s construction of the Act of 1892 overturned 
“the long existing practice of the War Department,” 
not only in respect of disbursement but alsoj of “an¬ 
other class of cases in which stoppages have heretofore 
been set up against military personnel by the Secre¬ 
tary of War grew out of acts of negligence j or care¬ 
lessness on the part of such personnel, as a result of 
which the government had lost funds, or has suffered 
loss of, or damage to, public property.” Hearings by 
Committee on Military Affairs on H. R. 231, Janu¬ 
ary 25, 1928, 70th Cong., 1st Session, pp. 7-21. The 
House Committee, being better advised, did not re¬ 
port the Bill. The Senate Committee at first favor¬ 
ably reported out the Bill but when the Chairm|an came 
to appreciate its significance he had it recommitted. 
Page 4285, Cong. Record, March 6, 1928. The hear¬ 
ings cited above contain ample evidence of tpe arbi¬ 
trary views and methods of the War Department finance 
officers to give complete justification for placihg them 
among those who would like to be, as Judge Alnderson 
said of the bureaucratic Comptroller General in the 
Cox case, “Judge, jury and deputy marshal armed 
with an execution; and their persistent, but' so far 
futile, efforts to obtain such power from ccjurts or 
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Congress” give new point and prophecy to the con¬ 
cluding words of this Court in the Cox case: 

“No such power as is here contended for 
ever has been conferred upon any official and 
is entirely inconsistent with our theory of gov¬ 
ernment. It may be added that the persistence 

with which the authoritv to exercise this arbi- 

« 

trary power has been urged, in the circumstances, 
clearlv demonstrates the wisdom of Congress in 
not conferring it.” 

Respectfully submitted, 

Samuel T. Axsell, 

Edward S. Bailey, 

George M. Wilmeth, 

Attorneys for Appellee. 
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APPENDIX A 

i 

i 

I 

(4 Stat. 174.) | 

i 

AX ACT REGULATING THE ACCOUNTABILITY 
FOR CLOTHING AND EQUIPAGE ISSUED TO THE 
ARMY OF THE UNITED STATES, AND FOR THE 
BETTER ORGANIZATION OF THE QUARTER¬ 
MASTER'S DEPARTMENT. I 

BE IT ENACTED BY THE SENATE AND HOUSE 
OF REPRESENTATIVES OF THE UNITED 
STATES OF AMERICA IN CONGRESjS AS¬ 
SEMBLED, That it shall be the duty of the Quarter¬ 
master’s department, in addition to its present; duties, 
to receive, from the purchasing department, gnd dis¬ 
tribute to the army of the United States, all Nothing 
and camp and garrison equipage required for jthe use 
of the troops; and that it shall be the duty j of the 
quartermaster general, under the direction of the Sec¬ 
retary of War, to prescribe and enforce, under the 
provisions of this Act, a system of accountability for 
all clothing and equipage issued to the Army, j 

SEC. 2. And Be It Further Enacted, That every 
captain or commander of a company, detachment, or 
recruiting station, or other officer who shall hhve re¬ 
ceived clothing or camp equipage for the use iof his 
command, or for issue to the troops, shall render to 
the quartermaster general, at the expiration of each 
regular quarter of the year, quarterly returns of 
such supplies, according to the forms which may be 
prescribed, accompanied by the requisite vouchees for 
anv issues that shall have been made; which returns 
and vouchers, after due examination by the quarter¬ 
master general, shall be transmitted for settlement to 
the proper office of the Treasury Department, j 

SEC. 3. And Be It Further Enacted, That it shall 
be the duty of all officers charged with the issue of 

I 




clothing, or other supplies, carefully to preserve the 
same from waste or damage; and, in case of deficiency, 
on final settlement, of any articles of supplies, the 
value thereof shall be charged against the delinquent, 
and deducted) from his monthly pay, unless he shall 
show, to the satisfaction of the Secretarv of War, bv 
one or more depositions, setting forth the circum¬ 
stances of the case, that the said deficiency was 
occasioned bv unavoidable accident, or was lost in 
actual service, without any fault on his part; and, 
in case of damage, he shall also be subject to charge 
for the damage actuallv sustained, unless he shall show, 
in like manner, to the satisfaction of the Secretarv 

f 

of War, that due care and attention were given to 
the preservation of said supplies, and that the dam¬ 
age did not result from neglect. 

SEC. 4. And 15k It Further Enacted, That, the 
better to enable the quartermaster’s department to 
carry into effect the provisions of this act, there be 
appointed two additional quartermasters, and ten as¬ 
sistant quartermasters, to be taken from the line of 
the army, who shall have the same rank and compen¬ 
sation as are provided for like grades by the act, en¬ 
titled ‘‘An act to reduce and fix the military peace 
establishment of the United States," approved the sec¬ 
ond day of March, one thousand eight hundred and 
twenty-one; Provided, That assistant quartermasters 
be entitled, also, to receive the allowance of forage 
heretofore authorized, by law, to regimental and bat¬ 
talion quartermasters. 


SEC. 5. And Be It Further Enacted, That each 
officer appointed under this act, shall, before he enter 
upon his duties, give bond, with sufficient surety, to 
be approved by, the Secretary of War, in such sum as 
the President shall direct, with condition for faithful 
performance of the duties of his office. 

Approved May 18, 1826. 


APPENDIX B 


(Yol. 26, Pt. 3, p. 2045, Cong. Rec. 5320 C(}ng., 2nd 
Sess.) 

The report (by Mr. Dingley) is as follows:! 


The Joint Commission of Congress to inquire into 
the Status of Laws Organizing the Executive i Depart¬ 
ments, to whom was referred the bill (H. R. q530) to 
regulate the making of property returns by officers of 
the Government, having considered the same, Report it 
back herewith and recommend its passage. 

The bill has been carefully examined, ancj is ap¬ 
proved by the Secretaries of the Treasury, War, Navy 
and Interior Departments. 


This bill provides for the discontinuance of j the ex¬ 
amination by the auditors of such returns for property 
as are now forwarded to them. 


The property returns are the statements of £uch of¬ 
ficers or agents who have property of the Government 
in their custody, and of the receipt and disposition of 
said property. It is necessary that the distinction be¬ 
tween money accounts and the property return^ should 
be clearly kept in mind; the former relate to the ex¬ 
penditure of public money and are financial transac¬ 
tions, within the jurisdiction of the Treasury Depart¬ 
ment; the property returns relate to physical! opera¬ 
tions, and are, as they should be, within the jurisdic¬ 
tion of the Executive Departments. 

The functions of the auditors, according to tlje prin¬ 
ciples governing the organization of the accounting 
branch of the Treasury Department, should pot ex¬ 
tend over these property returns. The control |of this 
property is with the administrative office, and |the ex- 


animation of these returns bv 
effect any good purpose, as all 
responsibility for this property 


tile auditors does not 
decisions regarding the 
rest with the adminis¬ 


trative office. 


The sending of these property returns to the audi¬ 
tors delays the settlement of disbursing agents' ac- 
counts, as the auditors lind it incumbent upon them 
to correspond about small technical differences which 

mav exist in the returns, and which, in most cases, are 

• * 

satisfactorily explained. 

An examination of a year's returns ol army officers 

* • 

having charge of property, made to the Third Audi¬ 
tor's Office, shows that the examination of the Audi¬ 
tor did not result in establishing anv differences re- 
suiting in a money charge against the officers other 
than those that were found in the administrative of¬ 
fice. 

These property returns are thoroughly and com¬ 
pletely checked in the administrative office, and their 
records are in proper form to afford them this check, 
while the auditors have not in all cases such records 
as would allow them this check of the returns; for 
example, in the case of the clothing, camp, and garri¬ 
son equipage returns, the settlement for the purchase 
of these are made by the Third Auditor, while th 
returns for the property go to the Second Auditor. 

It is not consistent to have the auditors examine and 
pass upon returns on the settlement of which their 
decisions have no practical bearing. Tt is more con¬ 
sistent with the principles governing the Departments 
to have the administrative office held responsible for 
the proper custody and disposition of the property, 
and not to have a divided responsibility. 


In regard to the money accounts, it is the duty of 
the auditors to see that the official who is; charged 
with the money has properly disposed of or expended 
the sums so charged to him. The function of the 
accounting officers in connection with the njoney ac¬ 
counts, has a practical bearing, and the result to be 
attained is delinite and conclusive, while suCfh is not 
the case with their examination of the property re¬ 
turns. 

The time that will actually be saved in thje adjust¬ 
ment of money accounts by stopping the sending of 
property returns to the auditors can not b4 exactly 
computed. The property returns from th^ Indian 
agents involve a great deal of detail, which; required 
much more time than is the case with their money 
accounts, so that the latter are delayed morq or less. 
The principal delay in the settlement of Indiah agents’ 
accounts, which are notoriously behind—say ajbout two 
years—is mainly due to the delay in the settlement of 
the property returns. 

All property returns of the army are mafle quar¬ 
terly, except commissary or subsistence stores, which 
are rendered monthly, and Signal Service returns, which 

are rendered semi-annuallv. 

* 

The bill proposes, instead of sending these [property 
returns to the auditors, that the administrative office 

I 

shall send, in case of loss through the fault of a public 
officer, to the auditors a certificate setting fjorth the 
state of the officer’s property return and thq amount 
that should be charged against the officer byj the ac¬ 
counting officers of the Treasury. This places the 
responsibility for the charge directly where, bjy law, it 
should be placed, with the administrative office. 
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The bill extends this system over all the depart¬ 
ments, even those departments which do not now 
render any property returns, making it incumbent upon 
them to render such a certificate. It will have the ef¬ 
fect of placing the responsibility more directly upon 
the administrative office, so that the charges for prop¬ 
erty will be made against officers who are in de¬ 
linquency. 


There will be a direct saving. 


resulting from 


the 


adoption of this recommendation, of about $15,000 
per annum, and the settlement of both the cash ac¬ 
counts and the property returns of officials of the 
Government will be greatly expedited. 


It was formerly the practice to have the Second 
Comptroller also revise the property returns of the 
quartermasters and subsistence departments. This 
was discontinued in 1864 for the reason that such re¬ 
vision was in direct conflict with the laws governing 
the jurisdiction over the property, as the decision of 
the Comptroller in all matters affecting the account¬ 
ing, by law, is final, while the jurisdiction over these 
property returns is by law vested in the heads of 
the Executive Departments. 

We submit, herewith, as an appendix, letters from 
the Secretaries of the Treasury, War, Navy and In¬ 
terior Departments approving the bill, and the report 
of the experts under the Joint Commission covering 
the recommendations herein. 

Alex M. Dockery, 

James D. Richardson, 

Nelson Dingley, Jr., 

Members on the part of the House of 
Representatives. 

F. M. Cockrell, 

S. M. Cullom, 

Members on the part of the Senate. 
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(Report No. 4.) 

OFFICE OF THE EXPERTS UNDER THE COM¬ 
MISSION TO EXAMINE THE EXECUTIVE 
DEPARTMENTS. | 

Washington, D. C., January 20; 1894. 

! 

Dear Sir: Your experts, in an examination of the 
accounts and returns made for property or supplies, beg 
to make the following report and recommendations 
thereon: 

i 

Property returns are the statements of the receipt 
and issue of the various kinds of property or sup¬ 
plies in the custody of the officers or subordinates of 
the Executive Departments. 

These returns are made for the purpose of effect¬ 
ing a check as to the receipt and disposition of the 
property. This property comes into the possession 
of the officers having jurisdiction thereof by purchase 
under contract, by advertising, or in open ; market, 
according to the rules and regulations of the | various 
Departments, and is paid for by the Treasipy by a 
regularly audited claim, charged against the proper ap¬ 
propriations or in accounts of disbursing agenjts rend¬ 
ered to the Treasury Department. Much of thjis prop¬ 
erty is bought in large quantities for future iji se > and 
some of the material may be converted aftjer pur¬ 
chase from one class of property into another, like 
the manufacture of guns for the Navy, clothing for 
the Army and Marine Corps, and lumber at sdw mills 
for the Indian agencies; and someone is held j respon¬ 
sible for the property until it is issued or consumed. 

The accounting for the property, except tlje proof 
of delivery at the time of payment for the same, is 
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entirely independent of the money accounting. The 
latter relates to the expenditure of public money and 
is fiscal in its character and amenable to the Treasury 
Department: the property returns relate to the physi¬ 
cal operations and are, as they should be, within the 
jurisdiction of the Executive Departments. 

The following property returns are made to the 
auditors of the Treasury Department: 

To the Second Auditor: Clothing, camp and garri¬ 
son equipage (through the office of the Quarter¬ 
master General of the War Department). Indian 
agents (through the office of the Commissioner of In¬ 
dian Affairs'of the Interior Department). 


To the Third Auditor: Engineers: 


quartermasters; 


commissary or subsistence property (stationery, furni¬ 
ture and store fixtures), commissary of subsistence 


stores (through the respective offices 


of the War De¬ 


partment). 

Other and various property returns do not go to the 
accounting officer of the Treasury: the principal ones 
are as follows: 


Settled by the War Department: Ordnance: medical: 
Signal Service. 

Settled by the Xavy Department: Clothing and small 
stores; general stores: equipment: engineers: yards and 
docks; ordnance; construction and repairs Marine 
Corps. 

The only existing law which specifically requires the 
sending of the property returns to the auditors is Sec¬ 
tion 1221 of the Revised Statutes, ‘‘to be sent to the 
proper accounting officer of the Treasury Department,” 
relates to clothing, camp and garrison equipage. Ac¬ 
cording to the interpretation of the laws defining the 
duties of the auditors, the returns go to the Second 
Auditor, while the money accounts therefor, being 
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quartermasters’, are sent to the Third Auditor for 
settlement. This is inconsistent, since the theory that 
the clothing returns should be checked against the 
soldier’s pay accounts (the latter being sent to the 
Second Auditor for settlement) is not practiced. 

The other property returns which are sen^; to tl:.' 
auditors are so transmitted under the interpretation 
of the act of March 3, 1817, creating additional audi¬ 
tors in the Treasury Department, at which kime the 
offices of the accountants of the War and tjie Navy 
Departments were abolished, and also thatj of the 
superintendent-general of military supplies. Prior to 
this act the money accounts of the War and t|he Navy 
Departments were settled by their respective I account¬ 
ants, and the property returns were sett'ed by the 
superintendent-general of military supplies. The six¬ 
teenth section of this act authorizes the Secretary of 
the Treasury “to assign the several sums appropri¬ 
ated for clerk hire in the offices of the accountant, 
additional accountant, superintendent-general |of mili¬ 
tary supplies, and the accountant of the Navy to the 
officers hereby created, to which their respective duties 
shall be assigned.” 

This law was interpreted to require, as evidenced 
by practice, and later from the opinion of the At¬ 
torney-General (Opinions 13, p. 492), that the returns 
of property should be sent to the auditors |the At¬ 
torney-General holding (Opinions 13, p. 502) “that 
these accounts should be transmitted from t)ie War 
Department to the accounting officers of the Treasury 
for settlement, these officers being charged by l^w with 
such settlement under the direction of the Secretary 
of War.” This makes a very anomalous c:'nc(ition of 
affairs, as all the money accounts are settled by the 
accounting officers of the Treasury Department, inde- 
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pendent of the Executive Departments, and the de¬ 
cision of the Comptroller is final. 

It is questionable whether the interpretation of the 
law, as shown by practice and the opinion of the At¬ 
torney-General, was the intention of the framers 
thereof, as making the settlement of the property re¬ 
turns subject |to the direction of the Secretary of War, 
is a direct violation of the principles governing the 
organization of the accounting branch of the Treasure 
Department. 

In the statutes relating to the duties of the account¬ 
ing officers the word “accounts" is generallv used. Bv 
referring to Section 2S3 of the Revised Statutes, the 
meaning of the word **accounts" is made clearer, the 
statutes reading as follows: “The auditors charged 
with the examination of the accounts of the Depart¬ 
ment of War and of the Navy shall keep all accounts 
of the receipts and expenditures of the public money 
in regard to those Departments * * V-’ 

Revised Statutes, Section 21b and Section 1139, give 
the Quartermaster-General, under the direction of the 
Secretary of War, full jurisdiction over the settlement 
of all quatermasters’ property returns; and Revised 
Statutes, Section 463, gives the Commissioner of In¬ 
dian Affairs, under the direction of the Secretarv of 
• * 

the Interior, full jurisdiction over the Indian agents* 
property returns; yet these returns are sent to the 
accounting officer of the Treasure. 

The Second Comptroller formerly examined the 
quartermasters’ and subsistence property returns. This 
practice was discontinued in 1864, but there seems to 
be no official record of the action taken. From that 
date until October 13, 1S77, the Third Auditor rendered 
an abstract of the settlement of property to the Sec- 
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ond Comptroller, which abstracts were discontinued by 
direction of the Second Comptroller by indorsements 
on one of the abstracts, as follows: “The action of 
the Third Auditor upon the above-mentioned returns 
of quartermaster’s stores is deemed sufficient I sn 
of opinion that the custom of presenting this j class of 
abstracts to this office for approval is unnecessary, and 
that this office has no means of acting advisedly upon 
it, and I respectfully recommend a discontinuance of 
the practice.” Since which time the Third Auditor 
has not submitted settlements of property returns to 
the Second Comptroller. It is said that the property 
returns settled by the Second Auditor have never been 
sent to the Second Comptroller for revision, j 

It will thus be seen that there is much cbnfusion 
in the laws and regulations governing the returns for 
property, and that there is necessity for som^ modifi¬ 
cation and simplification thereof. 

The accounting officer has no knowledge of the di 
posal or proper distribution of the supplies arid prop¬ 
erty in the hands of the various officers and agents of 
the Executive Departments; and the work donb in the 
auditors’ offices depends for its results entirely upon 
the action taken by the executive officers as! to tl: • 
disposal of the property. The facilities for checking 
these returns in the Executive Departments ajre com¬ 
plete, and the jurisdiction over the property returns 
is by law’ delegated to them; therefore the work or 
audit of the auditor is to no purpose. 

It is therefore recommended: 

That no returns for property or supplies should be 
rendered to the auditors. 

That it should be the duty of the administrative of¬ 
ficers to certify to the proper accounting officer of the 
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Treasury the receipt ol' property covered by claims 

and monev accounts. 

* 

That it should be the dutv of the administrative of- 

» 

fleers to call to account all persons having charge 

of any property of the Government, and settle such 

returns; and in case of a delinquency—that is, when 

an officer fails to account satisfactorily for property 

intrusted to him—it should be their further dutv to 

% 

transmit an account of the same, setting a value on 
the articles unaccounted for by such delinquency, to 
the proper accounting officer of the Treasury for final 
settlement and recoverv of such balance. 

That statutory provisions be enacted to carry out the 
foregoing. 

The adoption of these recommendations would re¬ 
sult in the saving of the work of eight clerks in the 
Second Auditor's office and live clerks in the Third 
Auditor's office, approximately $15,000 per annum. 
There is an additional value to this recommendation, 
in that it will cause a more prompt settlement of the 
various officers ? and agents' monev accounts bv avoid- 
ing the delay incident to the purposeless examination 
of the property returns, and further, that it will create 
uniformity throughout the Departments in the man¬ 
ner of the settlement of property returns. 


Respectfully submitted, 

J. \Y. Reinhart, 
C. \Y. Haskins, 
E. \Y. Sells, 


Hon. A. YI. Dockery, 

Chairman Joint Commission, etc., 
Wasliington, D. C. 


Experts. 



